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UNITED STATES

BetonSports: effect on First
Amendment arguments
Online casinos have historically relied
on a perceived exemption to the
Wire Act, the text of which appears
to only prohibit betting on a sporting
contest, argues Lawrence G.
Walters, a partner with Weston,
Garrou, DeWitt and Walters. Walters
points out that the BetonSports
ruling could endanger a ruling ‘In Re
MasterCard’, which enshrined that
the Wire Act only applies to bets
made on a sporting contest.
A ruling has been handed down
from the prosecution of the
principals of BetonSports.com that
is of significant interest to the
online gambling industry. The
ruling arises out of the racketeering
prosecution against various
individuals and corporations
associated with the
BetonSports.com website,
including former CEO David
Carruthers and founder Gary
Kaplan. The Government contends
that BetonSports engaged in a
pattern of racketeering activity by
allowing United States citizens to
bet on sporting events and other
games of chance via the
BetonSports.com website, all in
violation of various federal
statutes, including the Wire Wager
Act1.
On 7 May 2007, United States
Magistrate Judge Mary Anne
Medler rendered a Report and
Recommendation, suggesting that
the Motions to Dismiss filed by
David Carruthers, and his CoDefendants, in the
BetonSports.com prosecution be
denied. Mr. Carruthers’ attorney
filed written objections to the
Report and Recommendation,
which are permitted before a final
ruling on the motions is
considered by the United States
District Court Judge assigned to
the case. While Magistrate Judge

08

Medler’s ruling is potentially
devastating to the defendants
involved in the case, it is even more
disastrous to the online gambling
industry, if ultimately upheld.
‘In Re MasterCard’ ruling
The BetonSports decision threatens
both the continued viability of the
‘In Re MasterCard’ ruling, which
exempts online casinos from the
Wire Wager Act, as well as the
potential for success of various
First Amendment arguments
related to commercial speech. First:
the ‘In Re MasterCard’ issue.
For years, online casinos have
relied upon the perceived
exemption to the Wire Wager Act
(the Wire Act) as a basis for
asserting that United States federal
law does not apply to their betting
activity. Initially, this position was
based on the text of the Wire Act
itself, which appears to prohibit
one from engaging in the business
of betting or wagering on any
sporting event or contest. The
legislative history surrounding the
Wire Act appears to support this
narrow construction of the law as
applying only to sporting events.
Moreover, the judicial
interpretations of the Wire Act all
concluded that it applied
exclusively to sports betting
activity. In addition, various
legislative proposals debated in
Congress over the years sought to
amend the Wire Act to encompass
games of chance - but were
defeated. This supposedly
demonstrates that existing law was
not sufficiently broad to prohibit
games of chance.
This longstanding interpretation
of the scope of the Wire Act in
regards to brick and mortar betting
was confirmed and made
applicable to online gambling in a
case litigated in the Eastern District
of Louisiana, colloquially referred
to as the ‘In Re MasterCard case’.
There, the court ruled that the

plain language of the statute and
the interpretive case law clearly
indicate that the object of the
gambling prohibited by the Wire
Act must be a sporting event or
contest. Accordingly, the court
ruled that ‘internet gambling on a
game of chance is not prohibited
conduct under [the Wire Act]’.
This ruling gave some degree of
comfort to those involved with the
online casino industry, supporting
their position that online casino
gambling is not illegal - at least
under the Wire Act, which is most
often cited by the government as a
basis for criminalizing internet
gambling operations. Participants
in the online gambling industry
were hesitant to initiate any
litigation that would endanger the
‘In Re MasterCard’ ruling, or put it
at risk of being overruled.
However, that era may have ended
with the following ruling from
Magistrate Judge Medler in the
BetonSports case: ‘This court
respectfully disagrees with the
MasterCard cases’. The Magistrate
concluded that the Wire Act
pertains to all forms of gambling,
including sports betting and games
of chance, based on the fact that
the language of the statute only
includes the limiting phrase
‘sporting events or contests’ in
some, but not all, of the
prohibitions contained in the
statute. In fact, the broadest
prohibition on using a wire
communication facility for the
transmission of bets or wagers in
subsection (a) of the statute fails to
include the limiting language, and
thus (according to the ruling)
applies to all ‘bets or wagers’. The
report goes on to note that it is
appropriate to assume that
Congress meant something
different when it used the phrase
‘bets or wagers on any sporting
event’ in some parts of the statute
as compared to ‘bets or wagers’ in
others. The latter allegedly
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presumes a broader prohibition on
all forms of gambling, while the
former is limited to sports betting
activity. In his Objections to the
ruling, Carruthers argues that any
ambiguity in the Statute must be
resolved in favor of the defendant.
This is a correct statement of the
law, under the so-called ‘Rule of
Lenity’. It remains to be seen
whether the District Court Judge
will agree with the Magistrate or
Carruthers on this point.
The court goes on to discuss the
impact of the recently passed
UIGEA on this issue. Magistrate
Medler incorrectly concludes that
the UIGEA’s definition of ‘bet or
wager’ demonstrates that Congress
considered non-sports wagering to
be illegal at the time the legislation
was passed. However, the new Act
only prohibits bets or wagers
associated with ‘unlawful Internet
gambling’ which is defined as any
gambling that is already illegal
under state, tribal, or federal law.
The definition of ‘bet or wager’ in
the UIGEA therefore has no
bearing on the issue of whether the
Wire Act prohibits non-sports
related betting activity. Perhaps this
error will be corrected by the US
District Court Judge upon review
of the report and
recommendation, but the
substantive ruling is no less
dangerous.
Interestingly, the Magistrate Judge
concludes that even if the ‘In Re
MasterCard’ decision is correct, the
Grand Jury Indictment can be
‘corrected’ to eliminate the
references to non-sports related
gambling, despite the general
constitutional prohibitions on
amendments of indictments. Thus,
the US District Judge has the
option of ruling against the
defendants on this issue without
calling into question the viability of
the ‘In Re MasterCard’ decision, if
desired. Ordinarily, Grand Jury
Indictments cannot be ‘corrected’ if
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whether the
Grand Jury
was
incorrectly
instructed on
the law
applicable to
the alleged
criminal
activities

they contain an error of substance.
The concern here is whether the
Grand Jury was incorrectly
instructed on the law applicable to
the alleged criminal activities. If
the error ‘substantially influenced’
the Grand Jury’s decision to indict,
the case should be dismissed. Since
the Grand Jury was apparently
instructed that all forms of online
gambling, including non-sports
related gambling, violate the Wire
Act, that instruction should result
in a dismissal of the indictment if
the Court determines that the Wire
Act only applies to sports betting
activity.
First Amendment issues
Mr. Carruthers, and others, also
challenged the validity of the
government’s contentions that
BoS’ advertising activities were
deceptive and illegal, in its Motion
to Dismiss. Specifically, they
contended that the First
Amendment to the United States
Constitution protects the
company’s advertising statements
as a form of commercial speech,
which can only be banned or
regulated if a strict test is met known as the Central Hudson Test.
While the Magistrate Judge notes
that the defendants failed to
articulate a specific regulation
which is alleged to be an
unconstitutional ban on
advertising, she decided to
dispense with their constitutional
arguments nonetheless.
Unfortunately, the Magistrate
Judge resolved this issue based on a
fairly simplistic reading of the
holding in Greater New Orleans
Broadcasting Association v United
States, 527 U.S. 173 (1999). In that
case, the United States Supreme
Court held that advertising of
gambling (lottery) activity that was
legal in one jurisdiction could not
be banned just because it was
received in another jurisdiction
where the same gambling activity

was prohibited. The BoS
defendants argued that, similarly in
their case, the gambling activity
was legal in Antigua, Barbuda, and
Costa Rica where it was conducted,
and that BetonSports was fully
licensed in those jurisdictions.
Therefore, the advertising should
be considered legal in the US. The
government countered with the
argument that internet gambling is
illegal in the specific states where
the bets are made. Unfortunately,
the court accepted the
government’s argument claiming:
‘To hold otherwise would
effectively permit any activity
licensed in a foreign jurisdiction to
be legal in the United States
without reference to local law’. This
is incorrect. Rendering a decision
in the defendant’s favor on this
argument would only mean that
the advertising of the gambling
activity would be considered legal,
not the underlying gambling
activity itself. That is the essence of
the Greater Orleans holding. The
Magistrate’s ruling goes too far
when it presents this ‘parade of
horribles’ suggesting that other
countries’ regulations would be
able to ‘supersede United States
laws’. At worst, only the advertising
of a legal and licensed activity in
some other country would have to
be tolerated in the United States.
Regrettably, this ruling represents
the first and only substantive
analysis of the First Amendment
advertising issue raised by the
Greater Orleans case, as applicable
to internet gambling. The industry
can hope that the District Judge, or
some future Appellate Judge, will
recognize the error of the
Magistrate Judge’s reasoning - but
for that, the industry will have to
wait and see.
Lawrence G. Walters Partner
Weston Garrou, DeWitt & Walters
Larry@LawrenceWalters.com
1. Title 18 U.S.C. § 1084.

09

cecile park publishing
Head Office UK Cecile Park Publishing Limited, 17 The Timber Yard, Drysdale Street, London N1 6ND
tel +44 (0)20 7012 1380 fax +44 (0)20 7729 6093 info@e-comlaw.com
www.e-comlaw.com
Registered number 2676976 Registered address 141 Wardour Street, London W1F 0UT VAT registration 577806103

e-commerce law & policy

world online gambling law report

Many leading companies, including Amazon, BT, eBay, FSA, Orange, Vodafone,
Standard Life, and Microsoft have subscribed to ECLP to aid them in solving the
business and legal issues they face online.
ECLP, was nominated in 2000 and again in 2004 for the British & Irish Association
of Law Librarian’s Legal Publication of the Year.
A twelve month subscription is £390 (overseas £410) for twelve issues and
includes single user access to our online database.

You can now find in one place analysis of the key legal, financial and regulatory
issues facing all those involved in online gambling and practical advice on how
to address them. The monthly reports update an online archive, which is an
invaluable research tool for all those involved in online gambling.
Poker, payment systems, white labelling, jurisdiction, betting exchanges,
regulation, testing, interactive TV and mobile gaming are all subjects that have
featured in WOGLR recently.
Leading organisations, including Ladbrokes, William Hill, Coral, Sportingbet,
BskyB, DCMS, PMU, Orange and Clifford Chance are subscribers.
A twelve month subscription is £485 (overseas £505) for twelve issues
and includes single user access to our online database.

e-commerce law reports
You can now find in one place all the key cases, with analysis and comment, that
affect online, mobile and interactive business. ECLR tracks cases and regulatory
adjudications from around the world.
Leading organisations, including Clifford Chance, Herbert Smith, Baker &
McKenzie, Hammonds, Coudert Brothers, Orange and Royal Mail are subscribers.
A twelve month subscription is £380 (overseas £400) for six issues and
includes single user access to our online database.

data protection law & policy

FAX +44 (0)20 7729 6093
CALL +44 (0)20 7012 1380
EMAIL dan.towse@e-comlaw.com
ONLINE www.e-comlaw.com
POST Cecile Park Publishing 17 The Timber Yard, Drysdale Street, London N1 6ND

priority order form

You can now find in one place the most practical analysis, and advice, on how to
address the many problems - and some opportunities - thrown up by data
protection and freedom of information legislation.
DPLP’s monthly reports update an online archive, which is an invaluable research
tool for all those who are involved in data protection. Data acquisition, SMS
marketing, subject access, Freedom of Information, data retention, use of CCTV,
data sharing and data transfer abroad are all subjects that have featured recently.
Leading organisations, including the Office of the Information Commissioner, Allen
& Overy, Hammonds, Lovells, BT, Orange, West Berkshire Council, McCann
Fitzgerald, Devon County Council and Experian are subscribers.
A twelve month subscription is £355 (public sector £255, overseas £375)
for twelve issues and includes single user access to our online database.

■
■
■
■
■

world sports law report
WSLR tracks the latest developments from insolvency rules in football, to EU
Competition policy on the sale of media rights, to doping and probity. The
monthly reports update an online archive, which is an invaluable research tool
for all involved in sport.
Database rights, sponsorship, guerilla marketing, the Court of Arbitration in
Sport, sports agents, image rights, jurisdiction,domain names,ticketing and
privacy are subjects that have featured in WSLR recently.
Leading organisations, including the England & Wales Cricket Board, the
British Horse Board, Hammonds, Fladgate Fielder, Clarke Willmott and
Skadden Arps Meagre & Flom are subscribers.
A twelve month subscription is £485 (overseas £505) for twelve issues
and includes single user access to our online database.

Please enrol me as a subscriber to e-commerce law & policy at £390 (overseas £410)
Please enrol me as a subscriber to e-commerce law reports at £380 (overseas £400)
Please enrol me as a subscriber to data protection law & policy at £355 (public sector £255, overseas £375)
Please enrol me as a subscriber to world online gambling law report at £485 (overseas £505)
Please enrol me as a subscriber to world sports law report at £485 (overseas £505)

All subscriptions last for one year. You will be contacted at the end of that period to renew your subscription.
Name
Job Title
Department

Company

Address
Address
City

State

Country
Telephone

Postcode
Fax

Email

1
2
3

Please invoice me
Signature

Purchase order number
Date

I enclose a cheque for the amount of
made payable to ‘Cecile Park Publishing Limited’

Please debit my credit card

VISA ■ MASTERCARD ■

Card No.

Expiry Date

Signature

Date

VAT No. (if ordering from an EC country)
Periodically we may allow companies, whose products or services might be of interest, to send you information.
Please tick here if you would like to hear from other companies about products or services that may add value to your subscription. ■

